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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
 

Present : Smti. M. Nandi, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 129 of  2016(D) 
 
 

1.  Sri Jitu Das,   
 S/O Lt. Khageswar Das 
    
2.  Sri Manash Das, 
 S/o Late  Khageswar Das 
 
 Both are resident of  
  Vill. Dumduma (Konchgaon) 
 P.O. Kacharison,  
 P.S. Dhekiajuli 
 District – Sonitpur, Assam ..............................Claimants.   
 

-Versus- 
1.  Sri Rajeswar Kothari, 
 Son of Meghraj Kothari 
 Resident of  
 Ward No. 2 Kharupetia   
 P.S. Khrupetia, 
 Dist. Darrang, Assam  

(owner of the vehicle No. AS-25-A/0892 ( Truck) 
  
2. Sri Dhruba Bora @ Dhurba Bora 
 Son of Lt. Maheswar Bora  
 Resident of  
 C/O Dinesh Auto Motors Kharupetia 
 P.O. and P.S. Kharupetia 
 Dist. Darrang, Assam.  

( driver of the vehicle No. AS-25-A/0892 ( Truck) 
  
 
3. The Branch Manager, 
 New India Assurance Co. Ltd.  
 S. Patni Sethi Sadan 3rd floor Paltan Bazar, 
 Guwahati, Assam. 
 P.O. & P.S. Guwahati. 
 Dist. Kamrup, Assam. 
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ADVOCATES APPEARED 
 
For the claimant  :-Mr. N. Islam, Advocate.   

 
For the Opp No.1 & 2 :- Mr. K. Poudyal, Advocate. 
 
For the Opp. No.3 :- Mrs. G. Haloi, Advocate. 

 
Date of Argument  :-  30-06-2017 

 
Date of Judgment  :-  05-07-2017. 
 

J U D G M E N T 
 
 

The claimants Sri Jitu Das and his brother Sri Manash Das filed a case 

U/S- 166 of M.V. Act claiming compensation for the death of their father 

Khageswar Das, who died in a motor vehicle accident.  

1.        The brief fact of the case is that on 18-04-2016 at about 6-05 P.M. while  

Khageswar Das was proceeding towards Dumduma Centre in his bicycle and 

when he reached RCC Bridge of Borsola , suddenly one vehicle bearing No. AS-

25-A/0892 ( Truck) coming in a rash and negligent manner knocked down the 

father of the claimants Khageswar Das and dragged him by the said vehicle to 

some distance, as a result the victim sustained grievous injuries and 

subsequently he died. He was taken to Kanaklata Civil Hospital, Tezpur and 

thereafter Post Mortem examination of the deceased was done at Kanaklata Civil 

Hospital, Tezpur. After the accident one case was registered vide Dhekiajuli P.S. 

Case No. 230/16 U/S- 279/304(A) IPC. The deceased had a Tea Garden Business 

and his monthly income was Rs. 15,000/-. At the time of accident the vehicle was 

insured with New India Assurance Co. Ltd. vide policy No. 

53070431150100000618 valid up to 20-04-2016. Through this claim petition the 

claimants claimed compensation of Rs. 20,00,000/- for the death of their father 

Khageswar Das. 

2. Against the claim petition, the O.P. No. 1 and 2 i.e. owner and driver of 

the offending vehicle have submitted their written statement wherein it is stated 

that the claim petition is too vague , imaginary, fanciful  and speculative and is 

without any reason or basis whatsoever and hence being untenable in law cannot 

be granted. It is further stated that the actual and real fact leading to the said 

accident  is that on 18-04-2016 at about 6-05 P.M. deceased Khageswar Das by 
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riding his bicycle when he reached Doomduma Chowk and while he was trying to 

cross a  small RCC bridge in the said PDW road, the vehicle bearing No. AS-25-

A/0892 (Truck) loaded with jute has appeared on the scene . The deceased was 

an old man. Having seen the said truck, he became nervous and as a result, he 

could not control his bicycle and had dashed his bicycle on the wall of the said 

RCC bridge and fell down inside the rear wheel of the said truck and died on the 

spot. O.P. No. 2 had tried his level best to save the said deceased by applying 

break but by that time he already got entered into the rear wheel of the said 

truck. The accident took place due to negligence on the part of the deceased and 

the O.P.1 and 2 are not responsible for the accident as alleged. It is also stated 

that at the time of accident O.P. No. 2 i.e. driver was having a valid driving 

licence and the vehicle was insured with New India Assurance Co. Ltd. vide policy 

No. 53070431150100000618 valid up to 20-04-2016. The liability, if any would 

be of the said insurance company and prayed to exonerate the O.P. No.1 and 2 

for payment of any compensation to the claimant and prayed to dismiss the case 

with cost.  

3. O.P. No. 3 i.e. New India Assurance Co. Ltd. has also submitted their 

written statement wherein it is admitted that the vehicle bearing No. AS-25-

A/0892 involved in the accident was insured with O.P. No. 3 but the said vehicle 

was not plied by complying with all terms and conditions of the insurance policy 

and provision of M.V. Act. As such O.P. No. 3 is not liable to pay any 

compensation to the claimant. The amount claimed by the claimants is too 

excessive and unreasonable. It is further stated that the accident was not taken 

place due to rash and negligent driving by the driver of the vehicle bearing No. 

AS-25-A/0892(Truck)but for the deceased himself while he was proceeding 

towards Dumduma by his bicycle in the middle of the road. The O.P. No. 2 the 

driver of the vehicle was driving very carefully and in a very limited speed on the 

relevant time of the accident. It is also submitted that both the claimants are 

major persons having sufficient income source and they have no right to file any 

claim petition to get compensation and prayed to dismiss the claim petition with 

cost. 

4. On the pleadings aforesaid, following issues were framed- 
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1. Whether the accident took place due to rash and negligent driving by 

the driver of the vehicle bearing No. AS-25-A/0892 (Truck) and 

whether the victim died due to that accident? 

2. Whether the claimant is entitled to any compensation, as prayed for, 

and if so, from whom and to what extent? 

5.           I have heard argument advanced by the Learned Counsel of both sides. 

6.          I have also perused the documents available in the record.  

 Issue No. 1  

7.    One of the claimants Sri Jitu Das was examined in this case as CW-1. 

He deposed in his evidence that on 18-04-2016 at about 6-05 P.M. his father 

Khageswar Das while proceeding towards Dumduma Centre from his residence  

in a bicycle, suddenly one truck bearing No. AS-25-A/0892 coming from opposite 

direction in a rash and negligent manner knocked down his father and dragged 

him to some distance, as a result his father died on the spot. His father was 

taken to Kanaklata Civil Hospital, Tezpur wherein his post mortem was done. 

Prior to the accident his father was earning Rs. 15,000/-P.M. by doing cultivation 

and tea garden business and by the said income, he maintained himself along 

with his family members. The accident took place due to rash and negligent 

driving by the driver of the offending vehicle bearing No. AS-25-A/0892. 

8.  CW-1 also exhibited some documents in this case- 

1. Ext. 1 accident information report in Form 54. 

2. Ext. 2 P.M. Report of deceased Khageswar Das 

3. Ext. 3 certified copy of FIR along with charge sheet.  

9. In his cross-examination CW-1 has replied that later on, he came to know 

that the offending truck knocked down his father from front side. His father was 

a cultivator and owner of tea garden. He has not submitted any income 

certificate of his father. He has not submitted any age proof document of his 

deceased father. He is also a cultivator and looking after the tea garden. His 

younger brother used to assist him in maintaining the tea garden.  



 

Page 5 of 7 
 

10.      CW-2 Sri Dinesh Koch who claimed to be eye-witness to the incident. He 

deposed in his evidence that he had seen the accident when the offending 

vehicle hit the deceased and dragged him to some distance and Khageswar Das 

died on the spot.  

11.         In his cross-examination CW-2 has replied that he knew the claimants 

as his co-villager. He was present when the accident took place. The truck was a 

6 wheeler bearing No.AS-25-A/0892 which involved in the accident. Having seen 

the incident, he informed Jitu Das and accordingly he came to the spot.  

12.   From the evidence of CW-1 and CW-2, it reveals that though CW-1 was 

not present at the time of accident but CW-2 had seen the accident by stating 

that the driver of the offending truck was driving the vehicle in a rash and 

negligent manner and knocked down deceased Khageswar Das and he died on 

the spot. Ext. 1 is the accident information report from which it reveals that on 

18.4.2016 at about 6-05 p.m. one accident took place near RCC bridge of Barsola 

Sirajuli PWD road adjacent to Dumduma centre and one Khageswar Das  died in 

the said accident and one 6 (six) wheeler truck bearing No. AS-25-A/0892 was 

involved in the said accident and the vehicle was insured at the relevant time 

with the New India Assurance Co. Ltd. vide policy No. 53070431150100000618 

valid up to 20-04-2016.  

13.    Ext. 3 is the FIR filed by one Lakhi Konch stating that on 18.4.2016 his 

uncle Khageswar Das met with an accident near Dumduma Chook which was 

caused by a truck bearing No. AS-25-A/0892 as the driver of the vehicle was 

driving the same in a rash and negligent manner. On the basis of the ejahar one 

case was registered vide Dhekiajuli P.S. Case No. 230/16 U/S- 279/304(A) IPC 

and after completion of investigation, charge sheet was submitted against the 

driver of the offending vehicle U/S- 279/304(A) IPC. It transpires that the 

accident occurred due to rash and negligent driving by the driver of the offending 

vehicle bearing No. AS-25-A/0892 and due to the alleged accident Khageswar 

Das died on the spot. Hence, Issue No.1 is decided accordingly.  

14.    Coming to point of issue No.2,it is an admitted fact that at the relevant 

time, the offending vehicle was insured with New India Assurance Co. Ltd. vide 

policy No. 53070431150100000618 valid up to 20-04-2016. So, the accident 
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occurred during the subsistence of the policy of the vehicle. Hence, O.P. No. 3 is 

liable to pay the compensation.  

15.      It is not in dispute that Khageswar Das died due to the alleged accident.   

As per claim petition the deceased was about 59 years at the relevant time of 

accident. But no any document is available in the record regarding age of the 

deceased. It is a settled position of law that if any age proof document is not 

available, the age mentioned in P.M. report can be taken into consideration. In 

this case, as per P.M. report the age of the deceased was 59 years, which can be 

taken into consideration. Though according to the claimants monthly income of 

their father was Rs. 15,000/- but no any document is available in the record to 

prove the fact in question. Hence, Notional income of Rs. 5,000/- per month be 

fixed to be considered in this case. It appears that both the claimants are major 

and they have earned their livelihood by doing cultivation and tea garden 

business. It transpires that they were not dependent on the income of their 

father.  

16. As per the case of Sarla Verma -vs.- DTC,(AIR 2009(6) SC 121) the 

multiplier would be 9.  

17.       Dealing with the issue of deduction towards personal expenses of the 

deceased, I would like to resort the mandate taken in Syed Basir Ahmed and 

others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has been 

held that – 

18.  “On the question of deduction on account of personal expenses by 

the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 
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19. In the instant case, the deceased left two sons. Therefore, 1/3rd of his 

income is to be deducted with a presumption that had the deceased been alive, 

he could have spent 1/3rd for his personal expenses.  

20. So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 5,000X 12   = Rs. 60,000/- .  

B) After  deducting 1/3rd of the annual income of the deceased , amount 

comes to       =Rs. 40,000/- 

C) After multiplied with multiplier, amount comes to  

Rs. 40,000/- X 09                                            =Rs. 3,60,000/-  

D) Funeral expenses           =Rs.    10,000/-  

E) Loss of estate           =Rs.    10,000/- 

  TOTAL    =  Rs. 3,80,000/- 

( Rupees three lakhs eighty  thousand )only.  
 
                                  O R D E R 

 
 

 In the result, the claim petition is allowed, awarding Rs. 3,80,000/-( 

Rupees three lakhs eighty thousand )only with interest thereon @ 6% per annum 

from the date of filing of the case   i.e. 02-11-2016 till realisation. As O.P No.3 

i.e. New India Assurance Co.Ltd.  is directed to pay the aforesaid amount within 

a period of 60 days from the date of receipt of order by way of account payee 

cheque in the name of claimant through the Tribunal.  

 Given under my hand and seal on this 5th day of July, 2017. 

 

 

(M. Nandi ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 


